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FEDERAL ELECTION COMMISSION |
WASHINGTON, D.C. 20463

Judith L. Corley, Esq.

Rebecca H. Gordon, Esq. '
Perkins Coie SEP 7 2010
670 Fourteenth Street, N.W.

Washington, DC 20005

RE: MURSs 6078/6090/6108/6139/6142/6214
Obama for America <
end Martin Nasbitt, in his afficial capacity
Treasurer

Dear Ms. Corley and Ms. Gordon:

On September 29, 2008, October 14, 2008, November 3, 2008, December 9 and
11, 2008, and Septamisr 18, 2009, thxs Federal Election Commission notified your client,
Obama for America and Martin H. Nesbitt, in his official capacity as Treasurer, of complaints
alleging vidiations of the Federal Election Campeign Act of 1971, as amended ("the Act”). A
copy of mech complaint wes forwarded to your client at thet texs.

Upon firther review of the allegations contained in the complaints, and infoxmation
supplied by your client, the Commission, on August 24, 2010, found that there is reason to
believe Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2U.S.C. § 441(f), a provision of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g.
Also on this date, the Commission digmissed aflegeions that Obanm for Americe and Martin
Nexbitr, in his official capaeity as Treavarer, violated 2 U.S.C. §§ #41e and 441f. The Factunl
and Legal Anzlysis, which forrusi & basis inr the Cemsmiesien's fimtings, ia attachsd for your
information.

You may submit any furtual or legrl materials that you believe are nelevant ta the
Comixission's connideration of this matter, Please submit such materials to tha General
Caunsel's Office within 15 days of receipt of this letter. Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.

lemmthnywhmalegalobﬁgaﬁenmpmmaudmwm.mordsﬁd
materials relatihy tv this matter until such tire as you are natified thatithe Commission inis
claaed its file in this mstter. Sex 18 US.C, § 1519.



120443247 45

Judith L. Corley, Esq.

Rebecca H. Gordon, Esq.

MURs 6578/6090/6108/6139/6142/6412
Page 2

If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 CF.R. § 111.18(d). Upon receipt of the request, the Ofitae of the Geniezal
Coummnl will make recommendatisns to the Cottimisainn sithee praposing an agreament in
settlement of the matter or recommandling declining that pre-probahie eause congiliatinn be
pursued, The Office of the General Counsel may recoynmend that pre-probable cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent. _

Requests for extensiens of tine will ot be routinely grauted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, fiee Ofiice of the Genrral Counsel orimarily will mot give extansians
beyond 20 daya.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Camilla Jackson Jones, the attormey assigned to
this muster, at (202) 694-1650.

On behalf of the Commission,

WY Tt T ne—

Matthew'S. Petersen
Chairmén

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for Americaand ~ MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L INTRODUCTION

Thege six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in his official capmnity as Treasurer (“OFA” ar the “Comumittoe”) - Barazk Ohama’s
principal campaign comruittee for the 2008 presidential election - accepted variaus excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended, (“FECA" or “the Act").

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely pﬁmﬁly on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that are alleged to be part of suspicious patterns in OFA's fundraising
receipts. See MURs 6139, 6142, 6214. Rither than attempting to address ali of the transuctions
being guestionod, OFA focases on its compreliensive complionve systom, and asverts that this
symubmmmadmﬁfymﬂuﬁ@pmpﬁmmwﬁiemmmmmmwu
which there were genuine quaxtions as to possible illegality. ‘See OFA Responges in MURs
6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refunded.
Respondents also contend that Complainants’ allegations are highly speculative, lack the
specificity needed to demonstrate a violation of the Act, and that the patterns identified by
Complainants do not support any inference of illegality. /d,

Page 1 of 23
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During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
("RAD") sent the Committee multiple Requests for Additional Information (“RFAls”) regarding
apparent excessive contributions of the same general type as those identified in the complaints.
While the Committee was responsive to issues raised in the RFAISs, a review of Committee
disclosure reports suggests that OFA has accepted, and failed to take timely corrective action
with regurd to exasssive contributiens, which may totdl between $1.89 million end $3.5 millton.
See Chart A, infra.

Based on a review of the complaints, the responses, and other available information,
including the Cammission’s analysis of disclosure reports, it appears that OFA accepted
excessive contributions that were not refunded or otherwise cured in a timely fashion.
Accordingly, for reasons explained in more detail below, the Commission found reason to
believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 U.S.C. § 4414(f), and authorized a Section 437g audit.

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA avcepted prohibited contributions from foreign nationals (in violation of
Section 441¢) and from fiotitious names (in violation of Section 441f) are either wholly
speculative or appear te involve sums that are de minimeis both in terms of dollar amount and as &
pescentage of OFA's overall receipts. Accordingly, far seasons explained in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, violated 2 U.S.C. §§ 441e and 441f.

Page 2 of 23
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II. FACT E ALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Intérnet, it has opined that a committes which intends to solicit and receive
credit card centributions over the Intemet must be able to verify the identity of those who
conftribure via aredit card with the sum degree af confidence that is genernlly pmvided wien a
commitiee accepts a chack via direct mail.! Advisary Opinion 2007-3Q (Chris Dodd far
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presemaiion in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concetns over the receipt of prohibited comrilntions” regarding its onlize contributions as its
contribntiexs stiicited md received through any otlser methed. Jd. (quoting Matching Credit
Card amd Debit Card Conttibations, 64 Fed. Reg. at 32396).

! Advisory Opinions have locked favombly upon several methods for antifying contributors of a committee’s legal
obligations as well as verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to completo and submit for processing a contribution form that includes the contributor's name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. Ses, e.g,, A0 2007-30 at 3. The committes
should aien imslude provederes thet will alizw it to scresn Sor contribufioss mmde using corpurate ar busines entity
crodit cand, aad a pracess whisreby the doner ciast attest: (1) the contribution is mads fram his awn, funds amdt nst
thozs of another; (2) cantritmtinns are not mado frae genera! tmagury funds of a aorpuretion, iabor organization ar
national bank; (3) donor is not a thderal government cantractor or a fareign national, but is a citizen or permansnt
resident of the United States; and (4) the centributian is made on a personal credit ceed fezr which the donor, nota
corporation or business entity, is legally cbligated to pay. /d at2-4.

Page 3 of 23
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Obama for America Factual & Legal Analysis

As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the legality of the contributions.” 11 C.F.R. § 103.3(b)1). If the
cantribution enmsot he detanmined to be legal, or i diseovered to be illegal even though it “did
not appear te be illegal” at tie time it ves reueived, the treasurer muet refund the contribution
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1(®)(3)E).

A.  Background

Obama for America is the principal campaign committee for President Barack Obama.
During the 2008 election cycle, OFA, as an authorized candidate committee, was limited to
contributions fram individusd dmors whe in the qgreme did not exvead $2,300 each ior the
primary and genassl elactions. 2 U.S.C. § 441a(a)(1)(A). Siume filing its Statement of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all

Pege 4 of 23
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online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108

at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its internal

system of review surpassed the procedural requirements for the collection and processing of

contributions set forth in the Act, and that as the volume of contributions increased, the

Committee continually readjusted its procedures to ensure that all contributions received

compied with the Act’s requirements. OFA Respouse in MURs 6078/6090/6108 at 3-4; OFA
Roeponses in MURs 6139 & 6142 at 2-3.

Tha consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit

from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in

the online contribution process that must have been met before the website would accept a

contribution;

The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location

that the donor could not miss;

No donor could make a contribution withaut first affirming that the funds were
lawful and consistent with the Act’s requirements, by checking a box confirming
that the donorwas a United Sta%s citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,

corpomtian, laben organidation ur mticoml bank, and wes not provided by any

person othier than e dearor;

Donars who entered foreign addressea were required to chack a hax coafirming
that they were either a United Statns citizen or a permanent rexident alien, and
provide a valid U.S. passpart number. /d. at 3-4; see also Affidavit of Henry

DeSio (“DeSio Aff.") 1Y 3-6.

The DeSio Affidavit goes on to describe the compliance and vetting process that occurred

after the online contributions were processeid by a third party vendor and submitted to the

Committee:

Page S of 23
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. At regular intervals the Committee conducted automated searches of its donor
database, which ingluded all pontributivrs (whether rised onfins or theough other
mechmtianes), to identify any finudubiat or extessive domatians;

° Contributions from repeat donors were examined to ensure that the total amount
received from a single donar did not exceed cantribution Kmits; and

o As examples of questionable information, erroneous data or fraudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similar patterns of erroneous or
frautuient date. Id. at 4.

Respondents also deny dlicgations that the Committee received excessive contributions,
including contributians from its jaint fundmising committee, the Obama Vistory Fund and
Andrew Tobias in his official capacity as Treasurer, and assert that all contributions were
properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses
in MURs 6139 & 6142 at 2-3.

B. Excessive _Contrlbution Allegation

1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Committee as well as information gleaned from online media reports, and
claim that Respondents acoepted excessiva contributions in addition to knowingly receiving
contritmtions fromn [m!nbmd sousoes. Fling Complaint at 2; RNC Complrint at 1-4; Kahiz
Camplaint & 1; Darisls Camplaint et 1; Mante Complaint at 1. Complainants list hundmds of
individuals whom they claim made contributions exceeding $4,600 (which would be the
aggregate total of the permissible amounts of $2,300 each for the primary and general elections)
and contend that this is evidence that the Committee’s contribytion processes were utterly
lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Page 6 of 23
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Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those speciﬁt-;ally referenced in the complaints,
and redesignate, reattribute, or refund contribwtions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Responses in MURs 6139 & 6142 at 2. Spmecifioally, the Committee
contends that only 112 of ihe 602 individuals originally identified in complaints for MIURs 6139
and 6142 madv cantributions that were potantinadly excessive but leter refunded; the rest, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they
assert were compliant, as well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some \mtil_nely).2 OFA Response in MURs
6078/6090/6108 at S; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.
A. Respondents argue that their demonstration that most examples of excessive contributions
cited in thre inittal complaints were either compliant or rectified in a timely manaer, is evidence
that thers is ne rmed ﬂ:aninveatigiionofﬁairﬁnmnl.ad reporting, anrl thiat thew: marexs
showld be dismimed.

The Commission reviewed the Committee’s disclosures for the 2008 electien cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time
period. The review determined that the Committee may have received between $1.89 and $3.5

? The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Coamnitive’s Resroums to MUFa 6169 acd 6142 dated Dec. 29, 2008 abdrenses sonm o tian rmmmacsions spicifivally
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Page 7 0f 23
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million in excessive contributions during the 2007-2008 cycle. These apparent excessive

contributions are reflected in Chart A below.

Chart A

jator | $103382 | szs.zog._ass _
o207 [ $116241 [ $32,880,836
Q307 | _ $47,260 | $20882528
EDT T[T $18,342 [ $22,847667 |
M20s8 [ $35151 |  $36,188803 |
[M3 08 [ $1532 [ $66444568 |
ma 08 [ $44,825 [ s41.161.604

[M5 08 [ s$28,787 [ $30,732,469
iMe08 | $22,267 [ $21,953,056
M708 [ "$85010 [ . $51,909,906
Jm8 08 | $350,986 | $50,337,860
Me0s_ | saoes62" | wo5,000862
w068 | $110484 |  $160,708708
fizcos . seress | swemaes |
[0cos — [ $218,690 _$104,124845
[ToTAL "~ [ " ""$3,536,778° [ $745,609,780

The Commission issued numerous RFAIS to enable the Committee to explain or rectify
its excessive contributions. Though the Cummmittee made significant efforts to identify,

3 The Commission identified $2,295,521 in potential excessive contributions based on the M9 Report, which
incladieal $337,166 in mwessive osvdributions fram 317 indbeichanls that wewe net refimtied, iodesignated ar
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary election that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the disclosure reports
indicates that approximately $1,646,236 of these primary-after-primary contributions appear to have been received
by the joint fundraising committee before the candidate accepted his party’s nomination, but the reported
“comtribution dite” s the daté the frds wero trammfiered from OFFA tv e Commitme, Therefore, $1,646,226 in
contribarisms currently cwtegoried o3 “primary-after-primary” might nut be excensive, bat were simply ropewied
I;:Myluﬁa(:omlm-. Tlos icnieshignsinn will clasify whethea ttio Cacnnittes properfy ssnorisd the reseis
M9 disclommres,

¢ Shiouid tha $2,295,521 in exasssive canteibutions identified by RAD be setermisod to be over-inclusive duo toia

repeeting errer, the excessive cantributitins for M9 may be reduced to $649,284 and the Commiltee’s tetal potential
excassive contributions msy he redused to $1,890,541.

Page 8 of 23
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redesignate or refund a significant number of the excessive contributions identified in the
Commission’s RFAISs, the Committee failed to redesignate, reattribute or refund millions in
excessive contributions il; a timely manner.
2.  Analysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committes, which in the aggregave exceed $2,300 each for the
primary and general electims, 2 U.S.C. § 441a(a)(1)(A). For thc 2008 electicn cycle, the Aat
permits a natianal palisical party to receive fram individuads or peersons other than a
multicandidate committee vp to $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a joint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 C.F.R. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
see 2 U.S.C, § 441a(f), ana where a committee has received an excessive contribution, it has
sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.F.R.
§ 110.1(b); see also discussion, supra, pp. 5-6. |

The eomplaints meede allegntions that the Committee received rumezous exeessive
contribotions brod on diselosuns reposts.filed with the Commission, but provided no
information as to how ar whether a santribution that might appear to be exceanive on its face was
resolved. The Committees’ responses to the complaints generally aver thas it maintained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.

Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Page 9 of 23
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total contributions received, is a substantial amount in potential violation.® Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, acdepted excessive contributions in violation of 2 U.S.C. § 441a(f) and
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underway.

C. Pessible Foreign National Contributions

The FECA providec that it is unlawful for » forsign naitonal, directly or indirectly, to
make a contributioa or donation of money ar other thing of value in connection with a Federal,
State, or lacal election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2US.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States, Id. _

Although the statute is sileax as to any knowledge requirement, the Commission’s
implementing regulstionn clasify that a committee can only violate Section 441e with the
knowing solicitetion, seeytance, or #oceipt of a contribntion from a foseign imtiosied, 11 CF.R.
§ 110.20(g). The regulotinn coninins three staadards shet satiafy the “knowing” sequirsment:

(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)(4)G)-
(iii). The reason-to-know standard is satisfied when a known fact establishes “[s]ubstantial

3 The Commission has pursued civil penalties in enforcement matters involving excessive contributions that are a
fraction of the amount identified in this teattos, See s€UR 5408 (Sharpton) (conciliatimg 444a(f) violations totaling
$19,500); MUR 5488 (Bradley Smith) (conciliating 441a(f) violations totaling $40,500); MUR 5496 (Huffinan)
(conelliating 441a(f) violations tataling $100,000); MUR 5568 (Empawer [llinais) (conciliating 44 1a(f) violations
totaling $70,000); MUR 5749 (GSP Consulting Corp. PAC) (conciliating 441a{}) violations totaling $28,800); MUR
5887 (Schwarz for Congress) (conciliating 441a(f) violations totaling $4,748); MUR 5889 (Republicans for
Trauner) (conciliating 441a(f) violations totaling $17,299).

Page 10 of23
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probability” or “considerable likelihood” that the donor is a foreign national. See Explanation
and Justification for Prohfbition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known fact should have prompted a reasonable inquiry, but did not.” See id at 69940.°

1. Facls '

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting cantributions from foroiga nationals, As suppo for these allsgations, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. doHars from a foreign currency); and
(3) various media outlets reported that foreign nationals may have contributed to the Committee.

Complainants argue that there are widespread problems with the Committee’s
compliancs systems, which warrant investigation into all of the Committee’s contributions
received from individwsis with foreign addresses. Fling Complaint st 1; RNC Complaint a¢ 1-2;
Kaliz Cmupinint at i; Daniels Campiaint at 1; Moars Complaint at 1. The Complainants svho

§ Bofore the regulation wes revised in 2002, Commissivmers exprussed concerns about the level of scienter required
under Section 441e. For example, a Statement of Reasons (“SOR™) issued in a Section 441e case decided shortly
befose revidien of ths reguistion exemined thie statutory Ianguage and legislagive history to conclude that despite the
absence of precise language of a “knowledge requirement” in the statute, “it would be fundamentally unjust to
assess liability on the part of & fundraiser or recipient commitiee that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurances of tive eontribution’s legality.” MURs 4530, 4531, 4547, 4842, #3909 (Samemwent of Roasons by
Commiiseioner Thontus [ re Domrocratic Mational Commitive, ot ul.) at 3. Thus, coedled with the Explanssion sd
Justiftomsion ismad i1 Navember 3802, 1 Issowiedge ieyuiresmnt say be mfscred iaséd on sinsfier provisions in die
Acs that spaaifienily included saeih lxnguree dessite tiis stmsnce of any knowlaige requiremedt i thestae. Jal at
2 (pifing 2 U.S.C. §§ 441, 4410(a)k See ufaa 11 C.ER. § 103.3(b)(1), which paovisas that senéihatiens mhich dis
not gppaur to be fiem a prohihited source maist be returnavt within a specified period fross the date an which the
Committee bacomes awsre of information irdicating that the contribution is uniawiful.
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rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
whole dollar amounts, which the anthor concludes could Be evidence that those contributions
were converted from foseign evrrencies to the U.S. dollas, and therefere casue from foreign
nationals. MUR 6090 Complaint (citing Bx. K). Complainants affer an lefmmation to support
the corclusion that such funds were cantributed in foreign currenales er that the individuals who
made contributions in &ﬁm currencies were not lawful donars. Finally same of the compleints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media rep;brts include:

° A report about a group in Nigeria was reported to have sponsored an event, the
procects of which were pmporedly gaing 1o he donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

e  Media coverage of a public statement made by Libyun leader Moarmmar al-
Gaddafi opining that foreign nationals supported candidate Obama and may have
contributed to the Committee. /d, (citing Attach. C);

° Un-sonmend allegations that an amonymnus FEC amulyst inforneed s mmperioes
that the Camiitten had sosepted 1giltioms of preitibited auniriimtiona from foreipn
nationals and his wamings wext unheeded.” Kf. (citing Attach. D);

) Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shits to sell in their store. Id. (citing Attach. A, E, F);

° Article absut an Australizn man who sdmitted to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept hiv comtribution. Id. (citing Ex. H); asd

° Report about and a Canadian man who deliberately made false statements in order
to get the Commitéee’s onkino cantribvtion systaxa to aucept ki caatnibution. Id.

? Despite efforts by the Commistion, the veracity of these altegitias has aot been confirmed to date,
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. Jd. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions received from foreign addresses, personally contasted
comributors wi veers not kniown to be U.S. citizens ur lawful permanont sesidents, aad required
the submisséon of valid U.S, pessport information. Id. at 5.

id.  Anelysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, or failed to refund contributions after becoming aware of a basis for questioning
whether the contr.ibutions-were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of pro;)f relied upon in the
complaints is flawed.

Complainants added up all contributions from donors with foreign addresses and alleged
that all or significant numbers of those contributions must have come from foreign nationals
because medta reposts had identifiod four forcign ndtionals who were alleged to hrve tuen
contributoss. RNC Complaint at 1. The Commﬁu rareived appaoximatoly $1,314,717 in
cantributions frox 10,463 indivkhiels with foreign addresses. The fact that thess contributons
listed foreign addresses is not, as Complainants claim, prima facie evidence establish that the
contributors are foreign nationals or that their contributions should be suspect. 11 CF.R.

§ 110.20(a)(4)@). Although Complainants argue for a comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees, |

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidence that a contribution might have come from an impermissible
foreign source is incorrect. First, there is a wide variety of explanations for a contribution to be
in non-whole doltar amounts, other tin being a toreign. currency. Second, uvem if the
contribrgion was made mning a foreign curmmey, there is no legal pressmption that the tse of
foreign eurrency is sufficient ta establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected ta use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. doliars might serve as pertinent information in examining
the contribution, the mere presence of such indicators does not establish reason to believe that
the Commttee violsted the prohibition agaimt reoeiving contributionu from fbreign nutionals.
Rather, 8 Commitéee nped oaly nmine @ “reasanable inquiry” to woeify tha¢ the cantributéan is net
from a prohiblted source to satisfy the Aet’s compliauce regulations. 11 C.F.R. § 110.20(a)(7).
Here, there is evidence that the Committee made reasonable inquiries into the source af those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an intemnal system to
review all contributions received from foreign addresses for compliance with the FECA and its

Page 14 0f 23



12844324760

12

13

14

15

17

18

19

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

regulations. OFA Respoﬁse in MURSs 6078/6090/6108 at 4-5. There is also evidence that the
Comm.ittee's internal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a valid U.S. passport number. Id; see 11 C.F.R.

§ 110.20(a)(7) ({A] person shall be deemed to have conducted a reasonable inquiry if he or she
seeks and obtains copies of current and valid U.S. passport #apess.”).

The Commission ecviewed the cortrittutions meeived by the Committee from individuals
with foreign addresses wha cantributed to OFA duiring the primary and general election months
of February 2008 and August 2008, respectively.® This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
contributions. In addition to specific individuals identified in the complaints (see discussion
below), the Commission’s review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA disclosure reports.
Consistent with the assertions in the Commities’s response, the Commission's review found that
contributors outside of the United Statws wese Tequired to affirm that they were United Stales
citizans. See OFA Respanse io MURs 6078/6090/6 106 st 4-5. In faot, the website wemzld not
accept cantributions fimin individuals outsids of the United States without oertifisation that they
were citizens or legal permanent residents. Jd. Contributors outside of the United States were

* The Commission has approved of the use of examining samples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant further inquiry. See, e¢.g., 11 C.FR.

§§ 9007.2(0)(1) end 9038.1(£)(1) (approviieg the use of samplimg in the audit context to determine whither envussive
and prohibited contributions are significant enough to warrant refieral for enforcement). Here, the Commission
opted to review a sample of disclosure reports at the reason to believe stage in order to ascertain whether the
violations of the Act alleged in the complaint are indicative of broader flaws in the Committes’s compliance system
and/or are significant enough to recommend that an igvestigatinn of the violations is warranted.
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typically employed by the United States government or military, or working in the international

offices of American corporations, or for American non-profit, human rights or religious

organizations,

The contributions cited as examples of Section 441e violations in the complaints are

insufficient to support a reason to believe finding for the following reasons:

There is mo support for the inferenoe that tire Commitee received contributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same modia reparts indieate that thre Nigarian goyamment seiasd the fiirds mivad
and are investigating the matten as a frauduient scheme. RWC Complaint, Bxh. A.

There is no information supporting the allegation that the general comments made
by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
have been imvolved in legitimate contribation campaigns to enable him to win the
American progidency” are related to any idemtifiable contributious or fundraising
efforts for the Committoe. /d.

The allegatians that costributions received by the Cammittee, which wens not
made in whole dollar amounts must have been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies foom one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. /d.

The Australian man citesl in the media report admits (in the same report) that he
knowingly made the illingal contriburion thruagh bypassing the online security
protocnls bry eteying a fitee passport sumben and frauduiontly cestifying titat he
was an American citizen living abroad, in order to get the website to accept his
contribution. RNC Comglaint, Exh. H, OFA Respunse in MURs 6078/6090/6108
at4.

While the Canadian donor did not admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund, RNC Complaint, Exh. H. The
Committee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
has since beea refoudod. OFA Reoponse in MURSs 6078/6090/6168 at &,

See OFA Response in MURs 6078/6090/6108, k. A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation “GA” in the address

" line reserved for the name of the contributor’s state of residence, which the Committee might

have mistuken to starsd for “Goorgia” rather than “Gaze.” Id. The report also cites a campaign
officind wie states that viiil the media iflontified the Bdwan brothers as beimg residents of Gasa,
the Committee hadl no reasos ta believe the Edwans lived autside of the United States. /d

The Act provides that where a contribution daes not preseat a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.
11 CF.R. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.” Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals.

While it is unclear when the Committee discovered all of the contributors cited in the
media reports were forciga matiomals, the Commiteee did refund all of the conttibutione within 30
days of those reporis sr the infonmation about the idantity of thasa contribuioss bacoming public.
Moreover, the fact that a review of the Committee’s diselosura reperts hes identified only $2,147

% It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchases io a politim! coznmitim or candiiate for o Emndaileieg i is a cnntriastion); AO 1979-17 ®NC) (citmg
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from s political contribution into a commercial sale/purchase transaction).

1 Hosxn Edwan mude sawen centributions, 18 of which were ndiméed. Ondy the fbwr sheallest tranwmnieas ($107,
$1,217, B834 ani $308) were reflsided outside thw 30-day window. Manir Bdwnn wmxie 21 sehiributivas, all but
two af which (for $94 and $1,290) wece refimded within the 30-day wirdow. /d A tatal af $4,130 of the
contributions made by the Edwans was refinided autside the 30-day window, but within two weeks of the first media

report.
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in contributions from eight donors with foreign addresses that might be questionable, with no
additional information on whether they are in fact foreign nationals, mitigates against finding
reason to believe that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441e violations are limited in scope and amount ($6,277)
and because there is ‘insufﬁcimt information to suggest that the Committee acted unreasonably in
relying on the information provided by contributors affirming that thoy were Unitcd States
citizens, the Conemiiszion consluded that openimg an investigation inte this issue would be an
inefficient use of its limited resaurces. See Heckler v. Chaney, 470 U.S. 82t (1985); MLIR 5950
(Hillary Clinton for Pnesident) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions
from foreign nationals.

D.  Possible Costributions from Unlmown hidividuals

The Act provides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a contribation made by one pesson in the name of another.
See 2U.S.C. § 441f. A Committee has thirty days from the date that a probibitad contribution is
made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.

§ 103.3(b)(2).

The complaints allege that individuals made contributions to the Committee using

fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitimate sources. First, some of the complaints contend that certain contributions were linked
to names that were clearly fictitious, and the fact that such contributions were processed by the
Caramittee’s online fundrmising system is evidence of vddesﬁregl failure in its complianca
system end warmasts investigatior. Senond, ong of tire later compimints (MUR $214) points to a
range of anquralies in the pafterns of the contributions attributed to particular ivdividuals as
being sufficiently unusual and unlikely as to put the Committee on notice that these contributions
were illegitimate.
1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent names, addresses or credit card information. Examples of these
individuals include:

° Good Will - an individeal who listed his name as “Good VeHl,” his empluyer as
“Loving,” occupation as “You” and who provided an address that turned out to be
for & Geod Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780

_contributions in $25 incrmants betwoen March 2008 and April 2008, tataling
over $19,500;

o Doodad Pro - an individual who listed his zame as “Doodad Pro,” his residence
as Nundu, NY, eccupation as “Leving,™ and employer ss “You” meade over 850
contributions in $2¢ kmrements betwsun Plovember 2007 and April 2008, totaling
over $§21,250;

° Persons with fictional addcessie - some individwals provided quattiorhble names

and fictitione addressas, inclutiing “Test Pesson” retiding in Same Place, UT,
“Jockira Albartan™ residing at a fictional address in Wilmington, DE, “Derty
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West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and

o Persons with obvious fictional names — some individual donors provided
nonsensical nanres including, “Hbkijb, jkbki,” “Jgtj Jfggjifg),” “Dalmudhu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”

During the com':w of its compliance process, and before the names were made public in
media reports or complaints, the Committee asserts that had already identified nrary of these
same coatributiens as blling of questionabie legitimacy. Disclasura reports indicamd thax sevial
of the “contributions” nmde by fictitious donom cited in the complaints either wem never
accepted due tc mvelid information (e.g., invalid credit card or banking information) or were
refunded immediately. In ather instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost
all'of these prohibited contributors within weeks of the first medm reports and/or the initial
complaints filed with the Commission.

Tire Complaint in MUR 6214 makes an extensive and detailed azalysis of various
patinrss in the Commitise’s receiits. This complaint alleges that the Committee fuiled to make
immediate uso of an Addsesa Verification System tn confirm that each sontributor’s reported
addregs information matched the addreas information for the credit card nsext to make the
contribution, which allowed the Committee to accept online contributians in transactions that
would have been rejected by other vendors accepting credit card payments over the internet.
Ihiswmpldntmggemmmeabmoflthissa&g\mdnisesquesﬁmuwwhethuthe
Committee adequately verified the true sources for online contributions it received via credit
card, In addition, this complaint identifies the following contribution patterns which it deemed

Page 20 of 23



. ——13844324766

11

12

13

14

15

16

17

18

19

MURs 6078/6090/6108/6139/6142/6214
Obama for Amesica Factual & Legal Analysis

suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Donations that were in whole dollar atl;onnts, but not in multiples of $5; 3) Multiple Day
Donations where a donor has two or more donations on the same day; 4) Duplicate Donations
where the donors appeared to make two or more contributions of the same amount on the same
day. Complainant alleges that the Committee accepted an urusually large number of
contributions that fit into these pattems, which it desmed to be suspicious and merit further
revisw.

2, Analysis _

As discussed abov.e, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fundraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee’s acceptance of online contributions from the unknown persons identified in the
complaints is clear evidence that it had no control mechanisms in place to catch third purty fraud.
Fling Compluint & 1; RNC Complaint 8t 3-4; Kohitz Complaint ut 1. Censequuntly, the
compiaints argue, an investigitiv of all contributinm is warrentod, # RNC Swppl. Complaint
at 3.5.

Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d. at 5. The Committee also asserts that through its vetting
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and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or patterns of fraudulent donors
that were previously identified. /d. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had been identified and refimded before the complaints were ¥led. 2.

The compleint ciws the nm of eleven individunls with aleged fictitious names that
allegedly made aoutribittions to the Conemittee. Qnly theae of thase individrnis gave
comtributians that were actually received and aggregated over $1,000; they inclute:

¢ “Doodad Pro” made 850 contrihutions in $25 increments totaling $21,250,

o “Good Will” made 780 contributions in $25 increments totaling $19,500, and

e “Hbkjb, jkbkj” made a single contribution of §1,077.23.
The “Doodad Pro” and “Good Will” contributions were refunded on a continuous basis either
before or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj”™
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled appeoximately $1,200; none of which hms been refunded.

In olcer to ascertaim whether there waa 8 potantial system trealidowm that might have led
the Committee to accept large mumbers of contributions from unknown persons, the Commission
reviewed a sampling of contributions to the Committes in the primary and general election -
months of February 2008 and August 2008, respectively. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports
for individuals whose information appeared to be incomplete, fictitious or otherwise unverified
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belonging to actual persons, as well as whether suspect contributions were accepted, verified
and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
whose names might have been fictitious based on the spelling or other information were
identified. These six contributors gave approximately $17,445 to the Committee, $14,476 of
wkich rerswins unrefunded. Thus, the complaints and the Commission’s review identify a total
of 17 cumtritmtons with patentially fictitious namas who gave a total of $6i(t,472 in contributieas
to the Committee, $15,676 of which has yet to be refunded.

The Commission determined that dismissal of these allegations is appropriate because (1)
the alleged breakdown in -the Committee’s compliance system is not borne out by the available
information about the scope and amount of the contributions the Committee received from
allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission’s review have been refunded.

For these rcasens, the Commission determined it would ot be an efficient use of its
resourcea to open an invsslignton inte this issue with respect to the Committee. See Heckler v.
Chaney, 470 U.S. 821 (1985); MUR 5950 (Hillnry Clintox for Psosident) (Fsctual and Logsd
Analysis dismisaing Section 441¢ violation to preserve resowres whase prohibited contributions
were refunded before the complaint was filed).

Accardingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.

Page 23 of 23




